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1958]
'VENDOR

RECENT CASES

181

AND PURCHASER - MARKETABLE TITLE - EFFECT
OF MARKETABLE

TITLES ACT. - The plaintiff brought an action for judgment declaring that
title to realty, as shown by abstra'ct, -was good and merchantable. The Supreme Court of Iowa held, that under the Iowa Marketable Record Title Act an
abstract showing that the vendors had held chain of title to and possession of
the realty for the statutory period, and an affidavit showing that neither their
title nor right to possession had been disputed or openly attacked, established
good and merchantable title in the vendors notwithstanding a break in chain
of title in 1907. Tesdell v. Hanes, 82 N.W.2d 119 (Iowa 1957).
As time passes longer chains of title are inevitable, requiring more extensive examinations and complex appraisals.'
In recent years several midwestern states, including Iowa and North Dakota, have passed Record Title
Acts to promote marketability of land titles by extinguishing interests and
2
claims which do not appear of record within a specified period of time.
The Iowa Statute permits a person in possession of land, holding a record
chain of title since January 1, 1940, to cut off actions growing out of matters
recorded prior to 1940. 3 The possession required of the record holder may
be shown by an affidavit stating that he was in possession of such real estate
at the date of the filing. 4 Any claim existing prior to the date specified in
the statute may be reinstated by the claimant or his representatives within a
limited time. 5
In the instant case the plaintiff complied with all the requirements of the
Iowa statute and, their being no adverse claim reinstated, was held to have
a title free from claims recorded prior to 1940.
The North Dakota Law O is similar to that of Iowa, requiring that the real
estate owner have an unbroken record chain of title of 20 years and must
show by affidavit that he is in possession of the property at the time he
7
invokes the aid of the statute.
To prevent the effect of the statute a claimant must "file for record a notice
in writing, duly verified by oath, setting forth the nature of his claim" before
January 1, 1959, or the expiration of 20 years from the date of recording
whichever is the later in point of time.8
All interests not excepted by the statute, whether present or future, vested
or contingent, are barred.9 It is immaterial whether the person holding the
interest is natural, corporate, private or governmental10

It does not operate

to bar or affect certain excepted interests," thus a title examiner cannot
merely check back 20 years and there end his title search.
He must trace
1. Basye, Clearing Land Titles § 171 (1953).
2. See Basye, Clearing Land Titles §§ 172-180 (Iowa, 1919; Illinois, 1941; Indiana,
1941; Wisconsin, 1941; Minnesota, 1943; Michigan, 1945; South Dakota, 1947; Nebraska,
1949; North Dakota, 1951); For a general discussion see Bayse, Streamlining Conveyancing Procedure, 47 Mich. L. Rev. 1097 (1949).
3. Iowa Code Ann. § 614.17 (1946) (unless such claimant reinstates his claim
within one year from and after July 4, 1951).
4. Ibid.
5. Ibid.
6. N. D. Rev. Code (Supp. 1957)
47-19A01.
7. N. D. Rev. Code (Supp. 1957)
47-19A07.
8. N. D. Rev. Code (Supp 1957)
47-19A03.
9. N. D. Rev. Code (Supp. 1957) §§ 47-19A10-11. See Lane v. Travelers, 230
Iowa 973, 299 N.W. 553 (1941); Wichelman v. Messner, 83 N.W.2d 800 (Minn. 1957).
10. N. D. Rev. Code (Supp. 1957) § 47-19A10.
11. N. D. Rev. Code (Supp. 1957) § 47-19A11.
12. See Leahy, The North Dakota Marketable Record Title Act, 29 N. Dak. L. Rev.
265, 270 (1953).
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the title back to the original grantor to satisfy himself that the exceptions are
not included in the various conveyances.
The statute should bar: all claims under a tax title more than 20 years old,
homestead rights, informalities in the execution or acknowledgements of conveyances, defects in the chain due to erroneous recording, adverse possession
claims, and many other common defects. 13
The general operation of the statute is similar to that of statutes of limitation; it also serves as a method of forcing recordation of claims.x4 Although
the statutes may work hardship on persons holding interest and claims,'
nevertheless the statutes serve a public purpose in simplifying land transactions by barring ancient defects in a title which are very troublesome to a
title examiner and costly, to a client.
JOSEPH R. MAICHEL.
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A purchaser contracted to buy a farm from a vendor. A barn upon the premises
was destroyed accidentally by fire between the time of execution of the contract and the passing of title and while the purchaser was in possession. The
contract provided for insurance in the vendor's name with premiums to be
paid by the purchaser without a specific agreement as to the disposition of
the proceeds. The purchaser sued for specific performance and a reduction of
the purchase price. The court held, three justices dissenting,. that the proceeds of the insurance received by the vendor be applied in reduction of the
plaintif's purchase price. Raplee v. Piper, 143 N.E.2d 919 (N.Y. 1957).
At common-law a purchaser under a valid contract of sale had the risk of
loss.'
Property insurance, by its nature, was considered a personal contract
of indemnity which ran solely to the named insured and did not run with
the land.2 Thus, when a vendor of realty contracted to sell, retaining legal
title as security for the unpaid purchase price, the vendee became the equitable owner of the property 3 and by operation of law assumed any risk of
PROCEEDS

OF FIRE

INSURANCE

IN REDUCTION OF PURCHASE

PRICE.-

loss. 4 In situations where the vendor required the purchaser to pay the
premiums on an insurance policy in the vendor's name in event of the sub.sequent destruction of the property, the insurer was liable for the insured's
remaining interest, and the purchaser was liable for the balance of the purchase price. 5 These theories led to the anomalous result that the vendor had
the option of pursuing either the insurer, the purchaser, or both. The insurer

13. Ibid. See B. W. and Leo Harris Co. v. City of Hasting, 240 Minn. 49, 59 N.W.2d
816, 817 (1953) (dictum).
14. Wichlman v. Messner, 83 N.W.2d 800 (Minn. 1957); Iowa Title Standards 7,
2 Drake L. Rev. 76 (1953).
15. See Basye, Clearing Land Titles, § 177 (1953); Basye, Streamlining Conveyancing Procedure, 47 Mich. L. Rev. 1097 (1949); Leahy, The North Dakota Markeetac
Record Title Act, 29 N. Dak. L. Rev. 265 (1953).
1. Raynor v. Preston, 18 Ch. D. 1 (1881).
2. City of Norwick, 118 U.S. 468 (1886); Crownwell v. Brooklyn Fire Ins. Co., 41
N.Y. 42 (1870).
'3. Oberholtz v. Oberholtz, 79 Ohio App. 540, 74 N.E.2d 574 (1947).
4. Raynor v. Preston, 18 Ch. D. 1 (1881); see Vanneman, Risk of Loss in Equity,
Between the Date 6 Contract to Sell Real Estate and Transfer of Title, 8 Minn. L. Rev.
127 (1924); Holland, Risk of Loss and Insurance in Contracts for the Sale of lled
Estate, 5 Tex. L. Rev. 249 (1926).
5. Brownell v. Board of Education, 239 N.Y. 369, 146 N.E. 630 (1925); Raynor v.
Preston, 18 Ch. D. 1 (1881).

